Decision Number: 1/2010 – Complaint by Thunderworx Ltd against Cyprus Telecommunication Authority (CYTA) (Case number: 11.17.32/2006, Decision dated: 12/1/2010)

The case concerned a complaint filed by Thunderworx Ltd (from now on «Thunderworx») against Cyprus Telecommunication Authority (from now on «CYTA») alleging that CYTA had abused its dominant position in the market of international fixed telephony as a result of the reduction of CYTA’s international fixed telephony prices, as announced in February 2005. Thunderworx alleged that those price reductions resulted in margin squeeze between retail and wholesale prices, as well as the selling of retail services of international fixed telephony, below total cost, thereby infringing the Protection of Competition Law. 

At the time of the complaint, Thunderworx depended on CYTA’s wholesale services in order to offer in the downstream market international calls. In particular, for all calls made by Thunderworx subscribers, CYTA’s fixed national network had to be used, which was at the time the only national network. Also, a large part of Thunderworx’s international calls was terminated to the requested country by CYTA’s international services. 
The Commission having in mind that CYTA used to be a state monopoly and that is a vertically integrated organization with a dominant position in the market, of both fixed and mobile network, as well as in the retail market of fixed and mobile telephony services, but also the fact that it has an overall financial power, unanimously concluded that CYTA had a dominant position in the market of international termination calls services in Cyprus.

In determining whether the prices imposed by CYTA were unfair, the Commission examined Thunderworx’s position about the alleged existence of margin squeeze between wholesale sale of international termination calls and the retail prices for international fixed telephony, as well as the alleged existence of predatory pricing in the retail prices of the international fixed telephony.

The Commission in its decision concluded that at the time of the complaint there was technological and financial dependence of Thunderworx on CYTA regarding international fixed telephony services. Additionally, Thunderworx’s financial dependence on CYTA was very important in a way that it could affect its functioning, efficiency, effectiveness and profitability. However, the Commission noted that in the international market there were cheaper alternative choices from third countries, from which Thunderworx could have bought these services, something that later on it did, which actually resulted in the reduction to a great extent of its dependency on CYTA. 
The Commission having evaluated all the available evidence, unanimously concluded that there is no margin squeeze of Thunderworx’s profit and price margins among wholesale fees for international termination calls and the retail prices of CYTA and so unanimously concluded that there is no infringement of the Protection of Competition Law.
In relation to Thunderworx’s allegation that CYTA, as a result of the quantitative discounts that offered to consumers through the so called “international telephony schemes”, the retail prices of international fixed telephony were predatory, the Commission noted that pursuant to the EU competition case-law, when a dominant firm charges prices that are below average variable cost then those prices in violation of the competition rules. Prices that are lower than total cost but higher than average variable cost are considered to be in violation, where those prices can be proved that are part of a plan aiming to restrict competition.

The Commission in its decision concluded that CYTA’s reductions of retail prices and the discounting packets offered from February 2005, covered more than its accounting cost (depreciation plus operating expenses), and allowed CYTA to earn profit in a degree that also covered its financial cost, that is the cost of capital that represent the opportunity cost of a firm. 
The Commission, unanimously concluded that from the economic analysis presented before it, there was no evidence to suggest that CYTA’s pricing policy was predatory and therefore, it decided that there was no infringement of section 6(1)(a) of the Law. 
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